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PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Legal Profession and Legal Aid 
(Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the 
Bill and outlines the reasons for seeking the proposed powers.  This memorandum should be 
read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

OUTLINE OF THE BILL 

2. The Bill establishes the Scottish Legal Complaints Commission and provides for its main 
function to be to handle consumer complaints about the service provided by legal practitioners 
which cannot be resolved at source; and brings in the first stage of a planned programme of 
measures in the delivery of all forms of publicly funded legal assistance in Scotland, provided by 
both lawyers and non-lawyers.  Most of the topics were included in the Executive’s consultation 
papers on Reforming Complaints Handling, Building Consumer Confidence (May to August 
2005) and Advice for All: Publicly Funded Legal Assistance in Scotland (June to September 
2005).  The Bill has five Parts which cover (1) the Scottish Legal Complaints Commission; (2) 
Conduct complaints: other matters; (3) Legal profession: other matters; (4) Legal aid; and (5) 
General matters. 

DELEGATED POWERS 

PART 1 – THE SCOTTISH LEGAL COMPLAINTS COMMISSION 

Section 8(7): Commission upholds services complaint 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

3. Subsection (7) of section 8 provides an order-making power for Scottish Ministers to vary 
the maximum level of compensation (£20,000 as specified in section 8(2)(d)) which the Scottish 
Legal Complaints Commission (“the Commission”) may direct a legal practitioner to pay to a 
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client in respect of loss, inconvenience or distress suffered as a result of inadequate professional 
services.  Before doing so, the Scottish Ministers must consult the relevant professional 
organisations and such groups of persons representing consumer interests as they deem 
appropriate.  This power will replace the current power of Scottish Ministers under section 
56A(3) of the Solicitors (Scotland) Act 1980 to vary the maximum level of compensation which 
the Council of the Law Society of Scotland may direct a solicitor to pay a client by way of 
compensation under section 42A of the 1980 Act (currently £5,000).  The power is delegated in 
order to provide flexibility which may be used to amend the maximum level of compensation as 
appropriate if it is felt that the figure has become outdated.   Even though there is a requirement 
for consultation here, it is felt that the affirmative resolution procedure is appropriate as it will 
provide the appropriate degree of parliamentary scrutiny where primary legislation is being 
amended. 

Section 15(4)(b) : Handling by relevant professional organisations of conduct complaints: 
investigation by Commission 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

4. Subsection (4)(b) of section 15 provides that the Commission must not investigate a 
handling complaint which is made after the expiry of the period of six months after such date as 
the Scottish Ministers may specify by order.  In relation to complaints about unsatisfactory 
professional conduct by solicitors (dealt with by the Council) this is likely to be the date on 
which the Council sends its written decision on its investigation to the complainer and 
practitioner concerned; in relation to complaints about professional misconduct by solicitors, the 
date on which the Council refers the case to the Scottish Solicitors’ Discipline Tribunal for 
prosecution.  The appropriate dates in relation to conduct complaints dealt with by each of the 
other professional bodies will also be covered in such an order.  The order-making power is 
required so that the details of the relevant dates can be set by the Scottish Ministers after 
discussion with each professional body and the Commission and it is considered that this level of 
detail is more appropriate for secondary legislation.  The negative resolution procedure is 
considered to offer an appropriate balance between expedition and convenience on the one hand, 
and on the other, the need for scrutiny for a provision of this nature.  

Section 15(8): Handling by relevant professional organisations of conduct complaints: 
investigation by Commission 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

5. Subsection (8) of section 15 creates a power for the Scottish Ministers to amend by order 
the time limit to apply to complaints about the way in which a relevant professional organisation 
has handled a conduct complaint.  The Bill sets the period of time as 6 months which is the same 
time limit as currently applies to handling complaints made to the Scottish Legal Services 
Ombudsman which have to be notified to the Ombudsman within 6 months of the date on which 
the professional organisation concerned sent its written decision on its investigation to the 
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complainer and the practitioner (by virtue of a general direction made under paragraph 2 of 
Schedule 3 to the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990).  The power for 
Scottish Ministers to seek to vary the period of time by order is sought to provide flexibility 
should the Commission or other interested organisation present a convincing case for a change in 
the period specified in statute.  It is considered that the negative resolution procedure is 
appropriate for setting such detail. 

Section 16(8): Investigation under section 15: final report and recommendations 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

6. Subsection (8) of section 16 provides an order-making power for the Scottish Ministers to 
vary the maximum level of compensation which the Commission may recommend that a relevant 
professional organisation pay to the person making a handling complaint for loss suffered by the 
person, or inconvenience or distress caused to the person, as a result of the way in which the 
conduct complaint was handled by the organisation.  The Bill sets the maximum level at £5,000.  
The purpose of the power is to provide flexibility which may be used to amend the maximum 
level of compensation as appropriate if it is felt that the figure has become outdated.   Even 
though there is a requirement for consultation here, it is felt that the affirmative resolution 
procedure is appropriate as it will provide the appropriate degree of parliamentary scrutiny where 
primary legislation is being amended. 

Section 17(1): Abolition of Scottish legal services ombudsman 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

7. Subsection (1) of section 17 provides for the office of the Scottish Legal Services 
Ombudsman to be abolished on such date as the Scottish Ministers may by order specify.  Such 
an order may not be made unless the Ombudsman has no functions at that date. 

8. As the office of the Scottish Legal Services Ombudsman impacts on areas such as the 
Immigration and Asylum Act 1999 (Schedule 5, paragraph 4(2)(c)), it is thought appropriate for 
a condition on the abolition to be that the ombudsman has no functions left.  The order-making 
power therefore provides for Scottish Ministers to abolish the office by order once the 
Ombudsman has no functions, either because they have been taken over by the Commission or in 
the case of reserved functions abolished either by legislation in the UK Parliament or by means 
of an order under section 104 of the Scotland Act 1998. The power is delegated as the timing of 
any legislation on reserved matters or an order under section 104 of the Scotland Act is 
unknown.  It is considered that affirmative procedure would be appropriate as it will provide the 
necessary degree of parliamentary scrutiny where primary legislation is being amended and 
allow the opportunity for parliamentary debate in respect of the abolition of this statutory office.  
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Section 17(3): Abolition of Scottish legal services ombudsman 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

9. Subsection (3) of section 17 confers a power on Scottish Ministers, by order, to modify 
the functions of the ombudsman as set out in the 1990 Act.  This power is designed to prepare 
the way for abolition of the office of the Scottish Legal Services Ombudsman, as explained at 
paragraph 8.   Again, given the fact that functions are being modified, affirmative resolution 
procedure is thought appropriate as it will provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended and allow the Parliament the appropriate 
opportunity to debate and scrutinise any such modification of the Ombudsman’ functions.  

Section 17(4): Abolition of Scottish legal services ombudsman 

Power conferred on: The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

10. Subsection (4) of section 17 allows Scottish Ministers to make by order any incidental, 
supplemental, consequential, transitional, transitory or saving provision as they think necessary 
or expedient in consequence or in connection with the modification of functions under section 
17(3) or the abolition of the office of Scottish Legal Services Ombudsman  under section 17(1).   
Affirmative is thought to be the appropriate procedure, given that this power may be used in 
conjunction with the power in section 17(3), as it will provide the appropriate degree of 
parliamentary scrutiny where primary legislation is being amended and allow the Parliament the 
appropriate opportunity to debate and scrutinise any such modification of the Ombudsman’s 
functions. 

Section 31(1): Power by regulations to amend duties and powers of Commission 

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

11. Subsection (1) of section 31 creates a power for the Scottish Ministers by regulations to 
modify the provisions of Part 1 in order to adjust the duties imposed or the powers conferred on 
the Commission; or to impose new duties and confer new powers on the Commission.  As this is 
a significant order-making power, Ministers are required to consult the Commission, the relevant 
professional organisations and such other persons or groups of persons as they consider 
appropriate before making such regulations.  The delegated power is required to permit the 
Scottish Ministers to seek to adjust the powers and duties of the Commission in the light of any 
future changes in circumstances.  It is considered that the affirmative resolution procedure is 
appropriate as it will provide the appropriate degree of parliamentary scrutiny where primary 
legislation is being amended and allow the Parliament the appropriate opportunity to debate and 
scrutinise any such modification of the Commission’s functions.  
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Section 33(2)(a)(v): Giving of notices etc. under Part 1 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

12. Subsection (2)(a)(v) of section 33 creates a power for the Scottish Ministers to prescribe 
by regulations other ways of giving notice to any person in addition to those prescribed in 
subsection (2)(a)(i) to (iv).  Subsection (3) extends the regulation-making power to 
circumstances where notice is required to be given to a person who is not an individual, 
permitting that person to appoint a person to receive the notice or such other person falling 
within such other categories prescribed in the regulations as appear appropriate to the Scottish 
Ministers.  Such detailed provisions are best set out in secondary legislation.   The negative 
resolution procedure is considered to offer an appropriate balance between expedition and 
convenience on the one hand and, on the other hand, the need for scrutiny for a provision of this 
nature.  

PART 2 – CONDUCT COMPLAINTS: OTHER MATTERS 

Section 36(2): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

13. Subsection (2) of section 36 inserts new section 42ZA into the Solicitors (Scotland) Act 
1980. 

14. Subsection (9)(a) of section 42ZA provides a power for the Scottish Ministers to vary by 
order the maximum level of fine, set at £2,000 by subsection (4)(b) of section 42ZA, in line with 
changes in the value of money.  Subsection (10)(a) provides for negative procedure to apply to 
such an order.  The purpose of the power is to provide flexibility and to enable the maximum 
level of fine to reflect any increase in inflation.  As any increase in the maximum will be capped 
in accordance with inflation it is considered that negative resolution procedure is appropriate.    

Section 36(2): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

15. Subsection (2) of section 36 inserts new section 42ZA into the Solicitors (Scotland) Act 
1980. 
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16. Subsection (9)(b) of section 42ZA creates a power for the Scottish Ministers to vary by 
order the maximum level of compensation which the Council of the Law Society of Scotland 
may award a client in respect of unsatisfactory professional conduct (set at £5,000 in subsection 
(4)(c) of section 42ZA).  Ministers are first required to consult the Council of the Law Society 
and such consumer interest groups as they consider appropriate.  Subsection (10)(b) provides for 
affirmative procedure to apply to such an order.  The purpose of the power is to provide 
flexibility which may be used to amend the maximum level of compensation as appropriate if it 
is felt that the figure has become outdated.   Even though there is a requirement for consultation 
here, it is felt that the affirmative resolution procedure is appropriate as it will provide the 
appropriate degree of parliamentary scrutiny where primary legislation is being amended. 

Section 36(4): Unsatisfactory professional conduct: solicitors, firms of solicitor, 
incorporated practices or certain limited liability partnerships 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

17. Subsection (4) of section 36 creates a power for the Scottish Ministers by regulations to 
modify any enactment as they consider appropriate for the purpose of giving the Council of the 
Law Society of Scotland, the Scottish Solicitors’ Discipline Tribunal or the Court of Session 
further powers in relation to conduct complaints suggesting unsatisfactory professional conduct 
This power is being taken because the exact nature of the provisions required are still under 
consideration.  As such a power would involve significant provisions, it is considered that 
affirmative procedure is appropriate.  

18. Regulations under subsection (4) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers consider 
necessary or expedient for the purposes of that subsection. 

Section 37(1):  Unsatisfactory professional conduct: conveyancing or executry practitioners 
etc. 

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

19. Subsection (1) of section 37 enables the Scottish Ministers to modify any enactment by 
regulations to give powers to the Council, the Scottish Solicitors’ Discipline Tribunal or the 
court in relation to conduct complaints which suggest unsatisfactory professional conduct by 
conveyancing practitioners, executry practitioners and such other practitioners as may be 
specified in the regulations.  Such regulations may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers consider 
necessary or expedient.  This power is being taken because the exact nature of the provisions 
required is still under consideration.  As such a power would involve significant provisions, it is 
considered that affirmative procedure is appropriate 
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Section 38(1)(b): Power of Tribunal to award compensation for professional misconduct 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

20. Subsection (1)(a) of section 38 inserts a provision into section 53 of the Solicitors 
(Scotland) Act 1980 which enables the Scottish Solicitors’ Discipline Tribunal to award 
compensation of up to £5,000 to the client of a solicitor found guilty of professional misconduct.  
Subsection (7A) to be inserted provides a power for the Scottish Ministers, after consultation 
with the Council and such consumer interest groups as they consider appropriate to vary by order 
the maximum level of such compensation. The purpose of the power is to provide flexibility 
which may be used to amend the maximum level of compensation as appropriate if it is felt that 
the figure has become outdated.   Even though there is a requirement for consultation here, it is 
felt that the affirmative resolution procedure is appropriate as it will provide the appropriate 
degree of parliamentary scrutiny where primary legislation is being amended. 

Section 38(2): Power of Tribunal to award compensation for professional misconduct 

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

21. Subsection (2) of section 38 inserts a provision into section 20 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 which enables the Scottish Solicitors’ Discipline 
Tribunal to award compensation of up to £5,000 to the client of a conveyancing or executry 
practitioner found guilty of professional misconduct.  Subsection (11B) to be inserted provides a 
power for the Scottish Ministers to vary by order, after consultation with the Council and such 
consumer interest groups as they consider appropriate, the maximum level of compensation 
which the Tribunal may award the client.  The purpose of the power is to provide flexibility 
which may be used to amend the maximum level of compensation as appropriate if it is felt that 
the figure has become outdated.   Even though there is a requirement for consultation here, it is 
felt that the affirmative resolution procedure is appropriate as it will provide the appropriate 
degree of parliamentary scrutiny where primary legislation is being amended. 

PART 3 – LEGAL PROFESSION: OTHER MATTERS 

Section 39(2): Constitution of Scottish Solicitors’ Discipline Tribunal 

Power conferred on: The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

22. Subsection (2) of section 39 amends Schedule 4 to the Solicitors (Scotland) Act 1980 to 
make provision for there to be equal numbers of solicitor and non-lawyer members on the 
Scottish Solicitors’ Discipline Tribunal.  New paragraph 1C to be inserted in the Schedule 
creates a power for the Scottish Ministers by order to vary the maximum number of members of 
the Tribunal.  By virtue of inserted paragraph 1D, this order is subject to negative procedure.  
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The purpose of the delegated power is to provide flexibility should Scottish Ministers consider it 
to be necessary in future to vary the maximum number of members of the Tribunal, for example 
in response to a sustained rise or fall in the Tribunal’s workload.  As this is primarily an 
operational matter in relation to the Tribunal, it is considered that the negative resolution 
procedure is appropriate.  

PART 4 – LEGAL AID 

Section 45(6): Register of advisers: advice and assistance 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

23. Subsection (6) of section 45 inserts new section 12A and 12B into the Legal Aid 
(Scotland) Act 1986 relating to the establishment of a register of advisers other than lawyers who 
will be able to provide advice and assistance under Part II of that Act. Registered advisers will be 
able to provide advice and assistance in categories of circumstances specified by Scottish 
Ministers in regulations made under subsection (1) of section 12B. Subsection (2) of section 12B 
includes in the power in subsection (1) of that section power to specify different categories for 
different purposes.  This regulation making power will allow the Scottish Ministers to extend the 
provision of publicly funded advice and assistance on matters of Scots law to categories of case 
where commonly lawyers do not become involved in the provision of advice.  This power 
conferred on the Scottish Ministers will allow the system sufficient flexibility to include further 
categories of appropriate case as these are identified.   The exact nature of the categories required 
is still under consideration. In order to identify the categories of circumstances it will be 
necessary to consult further with the advice sector; responses to the Advice for All consultation 
indicated support for the availability of advice and assistance funding but did not provide 
conclusive evidence as to the areas of advice in which such services are initially needed.  In 
order to enable such consultation to be undertaken we will have to include the initial 
specification of circumstances in subordinate legislation rather than on the face of the Bill.  By 
virtue of section 37(1) of the Legal Aid (Scotland) Act 1986 regulations made under this power 
will be subject to negative resolution procedure, which is considered to offer an appropriate 
balance between expedition and convenience on the one hand, and on the other, the need for 
scrutiny for a provision of this nature. 

Section 45(7): Register of advisers: advice and assistance 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

24. Subsection (7)(b) of section 45 amends section 33(2) of the Legal Aid (Scotland) Act 
1986 to insert a reference to registered advisers in the existing regulation making power 
conferred by section 33(2). This power allows the Scottish Ministers to make provision in 
regulations in relation to fees and outlays for solicitors and counsel acting in proceedings for 
which legal aid has been made available, or who have provided advice and assistance. As 
registered advisers will also be able to provide advice and assistance, the amendment enables the 
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Scottish Ministers to make provision for payment of their fees and outlays. The amendment is 
consistent with the existing approach in the Legal Aid (Scotland) Act 1986 whereby section 33 
provides that provision for fees and outlays is contained in regulations. Section 37(1) of the 
Legal Aid (Scotland) Act 1986 provides that regulations made under section 33 of that Act are 
subject to negative resolution procedure in the Scottish Parliament. The amendment made by 
subsection (7)(b) of section 45 of the Bill will be included in that existing provision for 
Parliamentary procedure for regulations made in respect of fees and outlays, and is therefore 
consistent with the existing position for solicitors and counsel. 

PART 5 – GENERAL 

Section 48(1): Ancillary provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative/negative resolution of the Scottish Parliament 

25. Section 48 allows orders made by the Scottish Ministers under the Act to make 
incidental, supplemental, consequential, transitional, transitory or saving provisions as they 
consider necessary or expedient for the purposes, or in consequence, of the Act.  Such an order 
may make different provisions for different purposes and modify any enactment, instrument or 
document.  This provision is considered to be necessary to allow flexibility if further changes are 
found to be necessary as a result of provision in the Bill.  Where any such order amends primary 
legislation  it will be subject to affirmative procedure and otherwise it will be subject to negative 
resolution procedure.  It is considered that this provides the appropriate level of parliamentary 
scrutiny for the powers conferred as it will provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended but will strike an appropriate balance 
between expedition and convenience on the one hand and the need for parliamentary scrutiny on 
the other where subordinate legislation is being amended. 

Section 52(2): Short title and commencement 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: none 

26. Subsection (2) of section 52 allows Scottish Ministers by order to appoint a day when 
provisions of the Bill should come into force and that different days may be appointed for 
different purposes.  This is necessary to allow different provisions of the Bill to be brought into 
force on different days. As is the usual practice, any such commencement orders will not be 
subject to parliamentary procedure.  
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Paragraph 2(7) of schedule 1: The Scottish Legal Complaints Commission 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

27. Paragraph 2(7) of schedule 1 allows the Scottish Ministers by order to alter the number of 
members of the Commission (other than the chairing member), the number of non-lawyer 
members, the number of lawyer members, and the number of lawyer members who are required 
to have practised as such for at least 10 years.  The purpose of the delegated power is to provide 
flexibility should Scottish Ministers consider it to be necessary in future to vary the number of 
members of the Commission.  This will allow Scottish Ministers to respond to practical 
experiences and the actual workload of the Commission.  Affirmative resolution is thought 
appropriate for a power which can vary the size of the Commission since it is set out in primary 
legislation. 
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